ORDINANCE NO.17-1086

AN ORDINANCE OF THE CITY OF BLACK DIAMOND, WASHINGTON, GRANTING
TO CCD BLACK DIAMOND PARTNERS LLC A NON-EXCLUSIVE FRANCHISE TO
USE AND OCCUPY CERTAIN PUBLIC RIGHTS-OF-WAY FOR THE PURPOSE OF
CONSTRUCTING, MAINTAINING, AND OPERATING PRIVATE STORM DRAINAGE
SYSTEMS, INCLUDING RAIN GARDENS AND BIO RETENTION STEMS;
IRRIGATION SYSTEMS, INCLUDING RECLAIMED WATER DJSTRIBUTION;

LANDSCAPE LIGHTING; PRIVATE SANITARY SEWER SY ;% AND
APPURTENANCES.

WHEREAS, RCW 35A.47.040 authorizes cod ds to isSue non-exclusive
franchises for use of public street and rights-of-way, and \

WHEREAS, the City has determined
regulated by this ordinance are appropriate and in thgslug rests of current and future residents
of the City; and

WHEREAS, this ordinance ha A g ®ced more than five (5) days prior to its
passage by the City Council, and

WHEREAS, this ordi en submitted to the City Attorney and has

received at least a majority vote o enfge Council at a regular meeting, now, therefore
THE CITY CO F THE CITY OF BLACK DIAMOND, WASHINGTON,
DO ORDAIN AS FOLLOWS:

Rights Granted.  The right is hereby granted to CCD BLACK
and TEN TRAILS RESIDENTIAL OWNERS ASSOCIATION, its
heirs, succeggors, ¥ 8Presentatives and assigns (collectively hereinafter referred to as the

gdttuct, extend, maintain, repair, renew, operate, and replace private storm
g rain gardens and bio retention systems, irrigation systems, including reclaimed water
lighting, private sanitary sewer systems, and appurtenances in, on, under, over,
d/or across the public right-of-ways within The Villages Master Planned
as legally described in Exhibit B to The Villages Master Planned Development
nt Agreement dated December 12, 2011 recorded under King County recording no.
2012013000065 as amended (the “Development Agreement”) located in the City of Black
Diamond (hereinafter referred to as the “City”) for the term of ten (10)-years from and after the
effective date of this ordinance, except as hereinafter provided. At the end of the ten (10)-year
period this franchise shall automatically renew on the anniversary date each year thereafter unless
one party gives the other party written notice of intent to terminate the franchise at least six (6)
months in advance of the anniversary date. The City of Black Diamond agrees to not unreasonably
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withhold such franchise renewal provided the purpose of the franchise has not substantially
changed. In the event that this franchise continues beyond the existence of the Master
Development Review Team (“MDRT”) as defined in the Development Agreement, the City Public
Works Director shall succeed the MDRT with regard to all rights and obligations conferred by this
franchise.

Section 2. City's Reservation of Rights. Nothing herein shall be deemedo direct or
restrict the City's ability to adopt and enforce all necessary and appropriate ordinanc i
requirements regulating the performance of the conditions of this franchise, inclggdi
ordinance made in the exercise of its police powers in the interest of publi
welfare of the public. The City shall have the authority at all times to cdg
regulations the location, elevation, manner of construction and maintenan
Grantee, and the Grantee shall promptly conform with all such regu
requirements, unless compliance would cause the Grantee to violate other re

%il¥ies of the
¢ and permit
ents of law.

Section 3. Franchise Fee. In consideration off%ge T&et aN) the Development
Agreement requires the recharge of groundwater with sgpormwaiSg infdfrated using low impact
development techniques and infiltration facilities, ii) ity requ@l¥s adaptive management of
detention and discharge rates and maintenance y for Black Diamond Lake and
wetlands on the site through recharge, and iij onl® feasible route to achieve these
standards and conditions is by crossing and withi t of way, the City will not impose a
franchise fee. Further, in consideration for te g and paying for the cost of irrigation
systems, reclaimed water systems, and ne
on City-owned property, at no char

ityf the City will not impose a franchise fee. In
ng provided where appropriate to enhance the
higher level of security for all citizens of the

at night and that the cost to operate the lights will be

that private side sewers are required @y the City to be placed in City right of way because it is the
most protected and pg@scal réte, the City will not impose a franchise fee.

roval of Plans. Prior to construction of any of the facilities in the
herein, the Grantee shall submit to the City’s MDRT , in triplicate,

Bf-way denoted thereon shall be designated by their name and number and any local
nts therein such as roadway pavement, shoulders, sidewalks, curbs, gutters, ditches,
driveways, parking strips, telephone or electric distribution poles, conduits, storm, gas or water
pipes as may exist on the ground or area above sought to be occupied shall be outlined.

In the construction proposed by the Grantee, all materials and equipment shall be of the first class
type and kind. The exact class and type to be used shall be shown on the plans, as will the
equipment to be used and the mode of safeguarding and facilitating the public traffic during
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construction. The manner of excavation, construction installation, backfill and temporary
structures (such as traffic turnouts, road obstructions, etc.) shall meet with the approval of, pass all
requirements of, and be constructed under the supervision of the MDRT. Prior to approval of any
work under this franchise, the MDRT may require such modifications or changes, deemed
necessary to properly protect the public in the use of the public places, and may fix the time or
times within and during which such work shall be done. The Grantee shall submit a Right-of-Way
Use Permit and/or Utility Permit as required by the MDRT prior to work within the City’s right-
of-way.

Section 5. Requirement for Work in Public Rights-of-Way. When the Qgantee
shall excavate in any public right-of-way for the purpose of installation, §orRguc repair,
maintenance or relocation of its facilities, it shall apply to the City for g %‘ and, in
addition, shall give the City at least ten (10) working days’ notice of interit tofcofggghce work on
main lines in the right-of-way, unless such notice is waived by the MDRT.
work commence within any public right-of-way without a permit, t as oth®
this franchise ordinance. \

e case shall any
ise provided in

mainte e, all surface structures, if

During any period of relocation, installation, construction
i ithin $81d public right-of- ways and

any, shall be erected and used in such places and pggi
other public properties so as to interfere as little as 5 the free passage of traffic and the
free use of adjoining property, and the Granfg, sh¥f SWagll times post and maintain proper

barricades and comply with all applicable sa iols during such period of construction as
required by the ordinances of the City oreghe [Bgs W the State of Washington, including RCW
39.04.180 for the construction of trench Sfe®gsys .

If the Grantee shall at any time plafg m: vations in any area covered by this franchise and as
described in this Section, the t rd the City, upon receipt of a written request to do so,
an opportunity to share such excagti8l, PROVIDED THAT:

nstallgon d¥any lines is compatible with all federal, state
ocal regulations and Grantee's construction standards;

8glY joint use shall not unreasonably delay the Grantee's

\x Such joint use shall be arranged and accomplished on terms

and conditions satisfactory to both parties;

D. The Grantee may deny such request for safety reasons.

Section 6. Protection of the Public Health, Safety and Property. Whenever an
accident, faulty operation, excavation, fill or other condition associated with the construction,
installation, maintenance or repair of the facilities authorized under this franchise has caused or
contributed to a condition that appears to substantially impair the lateral support of the adjoining
street or public place, or endanger the public, and adjoining public place or street utilities or City
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property, the MDRT may direct the Grantee, at its own expense, to take actions to protect the
public, adjacent public places, City property and street utilities, and may require compliance
within a prescribed time.

In the event that the Grantee fails or refuses to take the actions directed promptly, or fails to fully
comply with such directions given by the MDRT, or if emergency conditions exist which require
immediate action, the City may enter upon the property and take such actions necessary to protect

thereof.

Section 7. Records. Grantee shall at all times kee complete
relative location and size of all facilities heretofore installed in
City. Such records shall be kept current by the Grantee, whagsh
when this franchise is granted, and if the City permits additi instal
after construction is complete.

-ways within the

ianss-bullts to the City
then immediately

Upon the City's request for information on the locat Gral¥ge's facilities prior to the designing
of rights-of-way improvements or other City ifggovi@ctig, the Grantee shall respond with the
information on both the horizontal and vertiegl ion of the Grantee's facilities no later
than two (2) business days after the receigg of uest, unless otherwise agreed by the parties

the Yight to receive compensation from the Grantee

rately locate its facilities as required by this
. Such compensation shall be paid by the Grantee
t of an invoice

a

in writing. The City, as excavator, shal
for all costs incurred if the Grantee
section and in accordance with R
to the City within thirty (30) dags a

Section 8. Recover osts. During the term of the Development Agreement,
Grantee shall be reggansiblegfor costs associated with activities undertaken through the
authority granted i anchise ordinance in accordance with the terms of the MPD Funding
Agreement, Exgfbit % the Development Agreement. Thereafter, the Grantee shall be
responsible for a h
in this franghRg or

°s associated with activities undertaken through the authority granted
or under the laws of the City. When the City incurs costs and expenses

for revigw, 1 iop, Or supervision of activities undertaken through the authority granted in this
franghis n nances relating to the subject for which a fee is not established, the Grantee
shfl pa s and expenses directly to the City.

Section 9. Restoration. The Grantee shall, after installation, construction, relocation,
maintenance or repair of its facilities within the franchise area, restore the surface of the right-of-
way to at least the same condition the property was in immediately prior to any such installation,
construction, relocation, maintenance or repair. The MDRT shall have final approval of the condition
of such streets after restoration or repair. All concrete encased monuments which have been
disturbed or displaced by such work shall be restored pursuant to all federal, state and local
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standards and specifications. The Grantee agrees to promptly complete all restoration work and to
promptly repair any damage caused by such work to the affected area at its sole cost and expense.

Section 10. Indemnification. The Grantee hereby releases, covenants not to bring suit
and agrees to indemnify, defend and hold harmless the City, its officers, officials, employees, agents,
volunteers, and representatives from any and all claims, injuries, damages, costs, judgments,
awards or liability to any person, including claims by the Grantee's own employees to which the
Grantee might otherwise be immune under Title 51 RCW, arising out of or related to
operations performed by Grantee or on Grantee’s behalf under or in connection witlg this
except for injuries or damages to persons or property caused by the sole negligenc& 8§the

The Grantee further releases, covenants not to bring suit and agrees to in and hold
harmless the City, its officers, officials, employees, agents, volunteers, and reprgse es from any

and all claims, injuries, damages, costs, judgments, awards or liability to a rson including
claims by the Grantee's own employees, including those clai which ®e Grantee might
otherwise be immune under Title 51 RCW, arising against the @ 1y virtue of the City's
ownership or control of the rights-of-way; (2) by virtue of theSgrantegls eXercise of the rights
granted herein; or (3) by virtue of the City's permitting the of the City's rights-of-way;
which claims are based upon the City's inspection o inspectfon of work performed by the

Grantee, its employees, agents, officers or represen i ection with the work authorized
on the City's property or property over which Ci ontrol, pursuant to this franchise or
pursuant to any other permit or approval issuegin with this franchise.

This covenant of indemnification shall ifRgu&g bu be limited by this reference, claims against

ssions of the Grantee, its employees, officers,
representatives or agents in b di ptuting trench safety systems or providing other
adequate warnings of any exegva ruction or work in any public right-of- way in the
performance of the work or servi 1ited under this franchise.

the City arising as a result of neglig

apce by ghe of any work performed by the Grantee at the time of
By shall not be grounds for avoidance of any of these covenants of

Inspection or accept
completion of con$y

indemnificatio Wification obligations shall extend to claims which are not reduced to a
suit and anygclai phay be compromised prior to the culmination of any litigation or the
institution lit1

Inthe e a Grantee refuses the tender of defense in any suit or claim, said tender having
belg mad NggirSWent to the indemnification clauses contained herein, and said refusal is subsequently
dete ed By a court having jurisdiction (or such other tribunal that the parties shall agree to decide
the mat8) to have been a wrongful refusal on the part of the Grantee, then the Grantee shall pay
all of the City's costs of defense of the action, including all reasonable expert witness fees and
reasonable attorneys' fees and the reasonable costs of the City, including reasonable attorneys' fee for
recovering under this indemnification clause.

In the event of liability for damages arising out of bodily injury to persons or damages to property
caused by or resulting from the concurrent negligence of the Grantee and the City, its officers,
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employees and agents, the Grantee's liability hereunder shall be only to the extent of the Grantee's
negligence. It is further specifically and expressly understood that the indemnification provided
herein covers claims by the Grantee's own employees from which the Grantee might otherwise be
immune under Title 51 RCW, and this waiver has been mutually negotiated by the parties.

Section 11. Bond. Except for a street-restoration bond applicable to future repair
and maintenance projects undertaken by the developer, the City will not require the Grantee to
post bond for the faithful performance of the terms and conditions of this franchise.

existing rights-of-way, street vacations, change or establis
construction of any public improvement or structure by any g mental dgency acting in a
governmental capacity (any or all of which, individually or collecfigel yRas# 't\Na “Public Project™).

pursuant to any contract or in conjunction with £PRg for permit for zoning, land use,
construction or development) imposed by the Ci W2 thir®party or agreed upon between the

franchise area shall be deemed to be at the requ&g o Acommodate such third party.
If the City determines that a Public Broj essiiates the relocation of Grantee’s then existing
facilities, the City shall:

A. At least St ays prior to the notice to proceed with the Public
Project, provige Wirantee with written notice requiring such relocation; and

ications for the Public Project and a proposed location for
Oyggiee’s facilities so that Grantee may relocate its facilities in other City
ight-of-way in order to accommodate the Public Project.

ide'Grantee with copies of pertinent portions of the plans and

After receipt of the notice to relocate and the plans and specifications for
the Public Project, Grantee shall complete relocation of its facilities at
least ten (10) days prior to commencement of the City's Public
Project at no charge or expense to the City. Relocation shall be
accomplished in such a manner as to accommodate the Public Project.

Grantee may, after receipt of written notice requesting a relocation of its facilities, submit to
the City written alternatives to such relocation. The City shall evaluate such alternatives and
advise Grantee in writing if one or more of the alternatives are suitable to accommodate the work
which would otherwise necessitate relocation of the facilities. If so requested by the City, Grantee
shall submit additional information to assist the City in making such evaluation. The City shall
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give each alternative proposed by Grantee full and fair consideration. In the event the City
ultimately determines that there is no other reasonable or feasible alternative, Grantee shall
relocate its facilities as otherwise provided in this Section. The provisions of this Section shall
survive the expiration or termination of this franchise agreement.

The provisions of this Section shall in no manner preclude or restrict Grantee from making any
arrangements it may deem appropriate when responding to a request for relocation of its facilities by
any person or entity other than the City, where the facilities to be constructed by sz Rerson or
entity are not or will not become City-owned, operated or maintained faciliti ed that
such arrangements do not unduly delay a City construction project.

Section 13. Non-Exclusive Franchise Grant. This franclg
express condition that it shall not in any manner prevent the City from gra =
franchises in, along, over, through, under, below or across any of said streets§aggnues, alleys or
public rights-of- way of every type and description. Such fran hall in ®0 way prevent or
prohibit the City from using any of said roads, streets or publg, ri , or affect the City's
jurisdiction over them or any part of them, and the City shall in powler t8 make all necessary
changes, relocations, repairs, maintenance, establishment, pprove dedication of same as the
City may deem fit, including the dedication, establi ainterfince, and improvement of all
new rights-of-way of every type and description.

Section 14. Forfeiture and Grantee willfully violates or fails to
comply with any of the provisions of i r through willful misconduct or gross
negligence fails to heed or comply w nRc® given the Grantee by the City under the
provisions of this franchise, then the at the election of the City Council, forfeit all
rights conferred hereunder and t ay be revoked or annulled by the Council after a
hearing held upon at least thi otice to the Grantee. Prior to or at the hearing, the
Grantee may request a reasonab in which to remedy the default.

Arovisions of this ordinance, and to recover damages and costs incurred
rantee's failure to comply.

Grantee to com
by the City ky rea

In addiggn t er remedy provided herein, the City reserves the right to pursue any legal
remgdy or force the Grantee to comply with the terms of this franchise, and the pursuit of
anyRgig enedy by the City shall not prevent the City from thereafter declaring a forfeiture or

revocaon breach of the conditions herein.

Section 15. Insurance. Grantee shall procure and maintain for the duration of this
franchise, insurance against claims for injuries to persons or damages to property which may arise
from or in connection with the exercise of the rights, privileges and authority granted hereunder to the
Grantee, its officials, employees and representatives. Grantee shall provide a copy of its insurance
policy(ies) to the City for its inspection prior to the adoption of this franchise ordinance.
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Grantee shall obtain and maintain insurance of at least the following types of coverage and
minimum coverage limits:

1. Automobile Liability insurance covering all owned, non-owned, hired and
leased vehicles. Coverage shall be at least as broad as Insurance Services
Office (ISO) form CA 00 01, and shall have a minimum combined single limit
for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be at least as bgpad as
Services Office (ISO) occurrence form CG 00 01 and sh over §
arising from operations, products-completed operations, i
and shall be written with limits no less than $1, currence,
$2,000,000 general aggregate, and a $2,000,0 completed
operations aggregate limit. There shall be no exclusionW§fop liability arising

from explosion, collapse, or underground pro damageW The City shall be
named as an additional insured under e *suCommercial General
Liability insurance policy using ISO A8Monal IBsuded-State or Political
Subdivisions-Permits CG 20 12 or a s§bstitute rsement providing at least

as broad coverage.
Any deductibles or self-insured retentions must and approved by the City. Payment
of deductible or self-insured retentions sha responsibility or the Grantee. If the
Grantee maintains higher insurance limitg th® imums shown above, the City shall be
insured for the full available limits oRCOmeRyaR General and Excess or Umbrella liability
maintained by the Grantee, irrespec@g
greater than those required by thi N whether any certificate of insurance furnished to

ee shall name the City, its officers, officials, employees,
jional igured®with regard to activities performed by or on behalf of the
Grantee. The covefgee sWgll contain no special limitations on the scope of protection afforded to
the City, its ofl Als, employees, or volunteers. In addition, the insurance policy shall
contain a cl Wgtoverage shall apply separately to each insured against whom claim is

urance, self-insurance, or self-insured pool coverage maintained by the City,
ials, employees, and volunteers shall be in excess of Grantee's insurance and shall
with it. The insurance policy or policies required by this clause shall be endorsed to

coverage or in limits, except after thirty (30) days prior written notice, by certified mail, return
receipt requested, has been given to the City. Any failure to comply with the reporting provisions of
the policies required herein shall not affect coverage provided to the City, its officers, officials,
employees or volunteers.
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Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VIL
Before beginning any work under this Agreement, Grantee shall provide evidence, in the form of
an original Certificate of Insurance, and a copy of the amendatory endorsements, including the
additional insured endorsement, of the insurance requirements specified above. Grantee’s failure
to maintain the insurance as required shall constitute a material breach of the franchise, upon
which the City may, after giving five business days’ notice to Grantee to correct the breach,
immediately terminate the franchise or, at its discretion, procure or renew such insurance and pay
any and all premiums in connection therewith, with any sums so expended to be repgg
on demand.

Grantee’s maintenance of insurance as required by this franchise does not ling
Grantee to the coverage provided by such insurance, nor does it otherwis i
to any remedy available at law or in equity.

Section 16. Assignment. This agreement may not Hg a%y
the prior, written approval of the City. The Grantee shall provi 6N W%fn notice to the City
of any such proposed assignment. All of the provisions, conditi fhtions and requirements
contained in this franchise ordinance shall be binding ugpn the essors and assigns of the
Grantee, and all privileges of the Grantee shall inure 1ccessoYs and assigns as if they were
mentioned herein.

L y plan for abandonment of any of
fny Of its predecessors must be submitted to
&1 Yeview the plan for abandonment prior to
gtits must be obtained prior to such work. The
expiration, revocation or termination of this

commencement of any work, and all
provisions of this Section sha
franchise ordinance.

Section 18. Modific . The City and Grantee hereby reserve the right to alter,
amend or modify the s andgpondi®ons of this franchise upon written agreement of both parties to
such alteration, am or modification.

SeSufn 1 98ritegration. The written provisions and terms of this franchise ordinance
shall supe 11 p rbal statements of either party, and any prior franchise ordinance between
the par@gs. ments or prior franchise ordinances shall not be effective or be construed as
entgging ORging a part of, or altering in any manner whatsoever, this Agreement.

x Section 20. Street Vacations. This section will only become operative in those
instances®where the street vacation is subject to the City’s street vacation ordinance, and not in
those situations where the street has been vacated by the lapse of time and operations of law. The
City may have occasion to vacate certain streets, public ways or areas that have Grantee’s facilities
located thereon. City agrees to exert reasonable good faith efforts to reserve an easement for

Grantee’s facilities when a street, public way or area is vacated. If it is not feasible for City to
reserve an easement for Grantee’s facilities, the proponents of the vacation shall be required (by
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City) as part of land use or other permitting approvals, to reimburse Grantee all costs to relocated
said facilities, as allowed by law.

Section 21. Notice. Any notice or information required or permitted to be given to
the parties under this franchise agreement may be sent to the following addresses unless otherwise
specified:

City of Black Diamond Grantee c/o Oakpointe L

PO Box 599 10220 NE Points Drivg, Suite' §10
Black Diamond, WA 98010 Kirkland, WA 980

Attn: MDRT Attn: Brian Ross

Section 22. Binding Effect. All of the provisions, conditi&ps, lations and
requirements contained in this franchise ordinance shall further be bindi pon the heirs,
successors, executors, administrators, legal representatives and s of th® Grantee and all
privileges, as well as all obligations and liabilities of the Grantfg s e its heirs, successors
and assigns equally as if they were specifically mentioned wherevVer®ge Gragtee 1I$ mentioned herein.

e, is subcontractors, employees and
any person acting on behalf of the Grantee shall kee fully informed of all federal and
state laws and regulations, and all municipal Y regulations which in any manner

affect the work or performance of the work 0 r this franchise ordinance, whether or
not such laws, ordinances, or regulatio e m¥gtiqped herein, and shall indemnify the City, its
officers, agents, employees, voluntegrs, res@ntatives against any claim or liability arising

from or based upon the violation of an d regulations.

Section 24. SuRyva the provisions, conditions, and requirements of
Sections 6, 7,9, 10, 17, and 22 sh ive the City’s franchise to the Grantee for the use of the
areas mentioned in Section 1 I?ein any renewals or extensions thereof.

. If any section, sentence, clause or phrase of this franchise
§c invalid or unconstitutional by a court of competent jurisdiction, such

Section 23. Compliance with Law.

Woe invalid by a court of competent jurisdiction, the parties reserve the right to
t of franchise and may amend, repeal, add, replace or modify any other provision
of t n¥gise, or may terminate this franchise.

Section 26. Acceptance. This franchise is granted upon the express condition that
Grantee, within thirty (30) days after the adoption of this ordinance, shall file with the Clerk of the
City a written acceptance of the same together with the other documentation required in this
franchise, and when so accepted by the Grantee shall constitute a contract between the City and
Grantee for all of the uses, services and purposes herein set forth.
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Section 27. Emergency Work — Permit Waiver. In the event of any emergency in
which any of Grantee’s facilities located in or under any right-of-way breaks, becomes
damaged, or if Grantee’s construction area is otherwise in such a condition as to immediately
endanger the property, life, health or safety of any individual, Grantee shall immediately take the
proper emergency measures to repair its facilities, to cure or remedy the dangerous conditions for
the protection of property, life, health or safety of individuals without first applying for and
obtaining a permit as required by this franchise. However, this shall not relieve Grantee from the
requirement of obtaining any permits necessary for this purpose, and Grantee shall app, all such
permits not later than the next succeeding day during which the Black Diamond CitgHall is§gpen for

business.
11 DRI

PASSED BY THE COUNCIL OF THE ACK DIAMOND,
WASHINGTON, AND APPROVED BY ITS MAYOR AT AYREGUL EETING OF SAID

COUNCIL HELD ON THIS ___ DAY OF ,!017.
A ED
ATTEST/AUTHENTICATED: ®

&

e @ate of its
! the written

Section 28. Effective Date. This Ordinance shall tak
first publication in the City's official newspaper, or on the date the Grantee
acceptance required by Section 26 above, whichever occurs later.

CITY CLERK,

APPROVERAS 0), " 4

OFFICE (\ TTORNEY:

B

FILED WJTH THE CITY CLERK:
PASSED BY THE CITY COUNCIL:
PUBLISHED:

EFFECTIVE DATE:

ORDINANCE NO.
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